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??????????????????????????????????????????????????????????????????????????????????
????? ??? ?????????? ????????? ???????? ??????? ?????????? ??? ????????? ?????? ??? ???????
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allocate a farm’s pollution control costs to water utilities). ?
? ??? ???? ?????? ???????????????????????????????????????????????????????????????????
???????? ????????????–96 (2005) (calling for “a high degree of flexible coordination across 
?????????????encies as well as between public agencies and private actors” to allow for 
??????????????????????????????????????????????
? ??? ????????????????????????????????????????????????????????????????????????????
?????????? ???????? ???? ????? ??????????? ???? ?????????? ???????? ??????? ?????????
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?????????????????????????????????????????????????????????? ???????????????????
?????? ?????????? ???? ???????????? ??? ????????? ?? ?????? ??? ?????????? ??? ?????? ???
reallocating this burden. It also argues that the scheme’s preference for end????
????? ???????? ????? ?????????? ??????????? ??? ?????????? ??????????? ??? ?????? ????
?????? ?????? ????? ??? ?????????? ???????? ?????????? ???? ??????? ?????????????
??????????? ???? ????? ??????? ????? ???? ????????????? ??? ?????? ?????????? ?????????
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?????????????????????????????????????????????????????????????????????????????????
???????????????????????????????????????????????????????????????????????????????
?????? ?????? ??? ?????? ?????? hinterlands. Against a backdrop of agriculture’s 
?????????????? ??????????? ???????? ????? ?????????? ?????? ???????????? ?????? ????
?????????????????????????????????????????????????????????????????????????????
??? ????????????????????????????????????????
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“comprehensive principles of public stewardship of water resources to support human life 
and national security”)??
? ??? ?????????????????????????????????????????????????????????? ?????????
???????? ???????????????? ??????????? ????? ???????????????????????
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??????? ?????????? ?????? ????????? ???? ?????? ?????? ????? ?????? ??????????
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???? ???????? ??? ???? ?????? ???????????????????? ?????????????“???????????????
?????????????????????????????????????????????????????????????????????????????
????????? ?????? supply of water for the public,” and about half of that money 
can be spent on “activities devoted to protecting drinking water sources from 
contamination.”??? ??????? ???? ?????? ?????? ???? ??????????? ?????????? ???????
????????? ?????? ???????? ???? ??????????? ??????? ?????? ????????????? ????
???????????????
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????? ?????? ???? ?????? ??????? ??? ???????????? ???? ?????????? ?????????????
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????????????? ???? ??????????? ???? ????????????? ??????????? ??????????????? ???
???????????????????????????????????????????????????????????????????????????????
??????????? ?????reduce a body of water’s recreational value.???
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??????????????? ??????? ??? ????????????? ??? ????????????????? ??????????????????????????
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????? OHIO STATE LAW JOURNAL? ???????????




on top of the city’s drinking water intake in Lake Erie, contaminating the Ohio 
city’s tap water with the cyano???????????????????????? ?? ?????? ????? ??????????




???????? ???? ??????? ??? ????????????? ???? ???? ???? ???? ???? ????????? ??????
?????????? ???? ?????? ?????????????? ????????? ???? ??????? ????????? ????? ??? ????
“?????????????taminant List,” an inventory of contaminants that are known to 
?????? ??? ????? ??????? ???? ???? ????? ?? ??????? ??? ????????? ????????? ???? ????
?????????? ???????????????? ???? ???????? ????? ?????????? ???? ??????????
??????????????? ???????? ?????? ???? ??? ????????? ????????? ?????? ???????????
????????? ??????????????????????????????????? ????????????????? ??????????????????
?????????????????????????????????????????????????????????????????????????
???? ?????????? ?????????? ?????????? ????? ??????????? ????? ???????????????? ??
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?????????????????????????????????????????????????????????????????????????????????????????????????????????????????????
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??????????? ????????? ???????????????? ???? ?????????? ?????? ?????????????? ???? ??????????????
???????????? ???? ????? ?????? ???? ????? ????? ???? ??? ??????? ?????? ????? ????? ???? ?????? ????
?????????????????????????????????????
? ??? ???????????????? ?????? ???????. The EPA’s failure to set cyanotoxin standards 
????????? ??????? ???? ???? ??????? ??????? ????? ???? ???????? ???????? ??? ???? ????? ??? ????
??????????????????????????????????????????????????????????????????????????????
? ??? ??? ???? ????? ?????????? ??????? ??????????? ???? ????????????? ????????????? ?????
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requisite to protect infants against methemeoloinemia, also known as “blue 
baby syndrome.”??????? ????????? ???????? ??????? ?????? ???????? ???? ???????
?????????????????????????????????????????????????????????????????????????????????
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??????????????????????????????????????? ???????????????? ?????????????????????
sex hormone levels and “with other hormonal systems including the thyroid 
???????????????????????????????????????????????????????????????????????????????
fetal growth, infancy, and childhood.”?????
????????? ????????????? ???????????? ????? ??? ?????? ???? ?????????? ??????
?????? ????? ???????????? ????????? ??????? ???? ???????? ?????????? ????????
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? ???????? (“According to the EPA, short?????? ?????? ????????? ??? ????????? ???? ??????
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????????? ????? ?????????????? ?????????????? ???????? ???? ?????????? ????? ???? ????
????????????????????????????????????????????? ??????????????????????????????????????
?????????????????????????????????????????????????????????????????????????? ????????????
???? ?????????????? ???? ???? ?????? ????? ???????? ?????? ??? ?????????? ?? ???????? ???
???????? ??? ?????? ?????? ???????????? ??????????? ??? ???? ???????? ????????????? ??????????? ????




commentators attribute these carve outs to the phenomenon of “agricultural 
exceptionalism,” under which farms are given special treatment in the law to protect the 
??????? ??????? ???? ??? ??????? ????????????? ??? ???? ????? ?????? ???? ???? ????? ?? ??????? ???
??????????????????????????????????????????????????????????????????????????????????
????? OHIO STATE LAW JOURNAL? ???????????
??????????? ??? ????????? ?????????????? ?????????????????? ????????? ???? ?????? ??? ??
farm’s environmental harms are borne either by the general population or by 
?????????????????????????????????????????????????????????????????????????????????
????????????
??? ???? ????? ??? ????????? ?????? ??????????????? ????????? ????????
??????????????? ???? ?????? ???? ?????????? ??????????? ?????? ???????? ????? ??? ???????
?????? ?????????????? ????? ???? ???? ???? ???? ?? ????????? ????????? ???? ?? ???????????
?????????????????????????????????? ??????????????????????????????????????????????
????????????????????????????????????????????????????????????????????????????????
???? ?????????? ??? ???? ???????????? ???????? ????? ???????????? ???? ???? ?????
?????? ????????? ???????? ????? ??? ???????????? ???????? ??????????? ??? ????????
????????????? ???? ???????? ?????????? ??????????????? ??????????? ?????????? ?????????
????????????? ?????? ?????????? ??? ?????? ??????????? ???? ????? ??? ???????????? ???
???????????? ?? ????? ???? ???????????? ???????? ??? ???????? ??? ??????????? ??? ????
????????
????????????????????? ?????????
???? ?????? ??????????? ??????? ??? ????????? ????????? ???? ???? ??? ???? ?????
????????? ?????? ?????????? ???? ?????????? ????????????????? ???? ???????? ??????
????????? ???? ???? ??? ?????????? ?????? ????????????? ??????? ??? ??????????? ???
??????????????????????????????????????????????????????????????????????????????
???? ???????????? ??? ?????? ???????? ???? ?????????? ??? ?????????????? ??? ???????
????????? ?????? ????????? ???? ???? ?????????? ???? ??????????? ??? ?????????????
??????? ??????? ??????? ??????????????? ???????????????? ??? ????????? ?? ???????????
????????????? ??? ????? ?? ???????? ???????????? ?????? ?????? ?? “maximum 
???????????? ?????? ????? ???????????? ?????? ????? ??????????? ?????? ??? ???? ??? ????
????????????????????????????????????????????????????????????????????????????????
?????????????????????????????????????????????????????????????????????????????????????????????????????????????????????
???–76 (1997) (cataloguing the wide range of laws designed to “protect the family farm”). 
?????? ????????? ???? ????????? ???????? ???????? ??????????? ???????? ???? ????????? ???? ?????
??????
? ???? ?????????????????????????????–?????????????




? ???? ???? ??????????????? ???? ??? ????? ???????? ????? ??? ???? ???????? ??? ?????? ?????
??????????????????????????????????????????????????????????
? ???? ????????? ????????? ??????? ?????????????? ????????????? ???? ????????? ???????????????
???????????????
? ???????? ??????????????????? ???? ???? ??? ????? ????????? ??? ????????? ?? ????????????
?????????? ????? ??? ???????????? ????????????? ????? ???? ???????? ??????????? ???? ???? ???????
1(b)(1)(B) (requiring that the EPA “publish a list of contaminants which, at the time of 
????????????? ???? ???? ???????? ??? ???? ????????? ??? ???????????? ????????? ???????? ?????????
?????? ???????????? ?????? ???? ?????? ??? ???????????? ??? ?????? ??? ????????????? ????????? ????
which may require regulation”). ?
?????? DRINKING WATER PROTECTION? ?????
?????????????????????????????????????????????????ty.”?????????????????????????




?????? ?????????? ??? ???????? ???? ??????? ??????? ???????? ????? ????????? ?????
??????????? ???? ????? ???????? ????? ????? ???????????????? ??????? ?????
?????????? ?????????? ??? ?????? ??? ?????????? ??? ???? ????????????? ???? ???? ????? ???
????????????????????????????????????
?????????????????????????????????????????????????????????????????????????????
????? ??????? ?????? ??????????? ?????? ???? ???????? ????? ?????????? ???? ????????
??????????? ?????????? ???? ???????? ???????????? ???????? ?????????????
??????????? ???????????? ???? ???????? ??????????? ???? ?????????? ????? ???????
??????????? ?????????????? ???? ??????????? ?????????????? ?????? ??? ???? ???? ???
???????????????????????????????????????????????????????????????????????????????
??? ???? ??????????? ????? ?????????? ??????? ????????????????? ??? ??????????
community water systems must send all ratepayers an annual “consumer 
confidence report” identifying contaminants found in the system.?????
?????????????????????????????????????????????????????????????????????????????
??? ???????????? ??? ??? ??? ????????? ??? ?????????? ???? ???????????? ?????? ???? ???
????????????? ??? ??????? ??? ??????? ?????? ??????????????? ????? ??????? ??????
???????????????????? ???????? ???????????????????????????????????????????—
??????????? ?????????? ???? ??????? ??????????—???? ?? ?????? ??? ????????? ??????
?????????????????????????????????????????
???? ??????????? ?????????? ???????? ??????? ?????? ?????????? ????? ?????????
??????? ?????? ???????? ??? ??????? ????????? ?????? ??????????? ???????????
?????????????????????????????????????????????????????????????????????????????????????????????????????????????????????
? ???????????????????????????
? ???????? ??????????????????? ??? ????? ??????????????? ?????? ???????????? ??? ????????????
??????????? ???? ???? ????????? ?? ??????????? ?????????? ?????????? ??????? ????? ?? ????????
???????????????????????????????????????????
? ???? ??? ????? ??????? ?????? ???????? ???? ?????????????? ?????????????? ???? ?????
????????? ?????? ???? ?????? ??????? ???????????????????????????????????????????????
?????????????????????????????????????????????????????????????????????????????????????
????????????????????????????????
? ???? ??????????????????????????????????????????????????????has adopted “drinking water 
???????????? ?????? ???? ??? ????? ?????????? ????? ???? ????????? ???????? ????????? ??????
regulations”). ?
? ???? ???????????????????????????????
? ???????? ??????????????????? ?????? ???????? ????? ???????? ?????? ?????????????? ??????
?????????????????????????????????????????????????????????????????????????????????????????????
????? ????? ???????? ??????? ???????? ??? ??????????? ??? ??????? ?????? ???????? ???? ?????
?????????? ?????????? ??? ???? ???? ???? ???? ???????? ???? ???? ??????????? ???? ????? ??? ???????
??????????????????? ???? ???? ????????? ??????? ????????? ??????????? ????????? ???? ???????
????????????
? ???? ?????????????????????????????????
????? OHIO STATE LAW JOURNAL? ???????????
????????????????? ???? ?????? ???????? ????? ?????? ????? ???????? ?????? ?????
?????????? ??????????? ??????????? ??????? ?????? ?????????? ???? ???????? ???
????????????? ?????? ???????? ????? ???????????? ?????????????? ???????? ?????




??????? ??? ??????? ???????????? ???????? ??????? ?????? ??????????? ???????
???????????????????????????????????????????????????????????????????????????????
????????????????????????????????????????????????????????????????????????????????
??????????? ????? ???? ????????????? ????????????????????????????????????? ?????
???????????????????????????????????????????????????????????????????????????????????
????????? ???? ???? ????????? ?????? “?????? ??????? ?????? ??????????? ???? ????
?????????????????????????????????????????? ???????????????????????????????
?????????????????????????????????????????????????????????????????????????????
??? ???????? ???? ??????????? ??????? ?????? ??????????? ?????? ????? ???????????
pollution sources of major concern.”?????
?????????????????????????????????????????????????????????????????????
???????????? ???????????? ?????????? ????????? ????????????? ???????????? ???? ?????
??????????????????????????????????????????????????????????????????????????????
???? ???? ??? ??? ???????????? ???????? ???? ???? ??? ??? ???????????? ????????????? ???
?????????? ??????????? ????? ??? ???????? ????????? ????? ????????????? ???? ????
??????????? ?????????? ??????? ??? ???? ????????? ???????? ?????????? ????????
???????? ????? ?????? ????????? ???? ?????? ??????????? ??? ???? ???? ???????
???????????????????????????????????????????????????????????????????????????????
“?? ?????????????? ??????? ?????? ??????????? ????????? ??????????? ??? ???????
?????? ?????????? ???? ????? ??? ????????? ???????? ??? ??????????? ???? ????????????








? ???? ?????????????? ??’????? ?????????????????????????????
? ???? ?????????????????????????????????????????????????????????????????????????
???????????????????????????????????????????????????????????????????????????????????????









?????? DRINKING WATER PROTECTION? ?????
???????????????????????????????????????????????????????????????????????????????????
????????? ??? ??????????? ??????????????? ???????????? ????? ??????? ????????? ?????
??????????????????????????????
?????????????????????????????????? ???????????????????????????????????




?????????? ???? ???????? ???? ???????? ??????????? ???? ???? ??? ????????? ??????????
????? ????????????? ???????? ???????????? ???? ????????? “??? ??????? ????? ????????
??????????? ??????? ????? ??????? ???? ????? ???? ???? ????????? ?????????? ?????”? ???
???????? ????? “????????? ????? ???? ????????? ??? ??????????? ????????? ????? ????
????????????????????????????????????????????????????????????????????????????
violate drinking water standards.”???? ???? ???? ????? ?????????? ???????????
?????????????? ??????????? ???? ??????????? ??? ???? ?????? ??? ????? ????????????
???????????????? ???? ?????? ??? ????? ?????????? ??? ??? ???????????? ??????? ???
??????????????????????????????????????????????
????????? ???? ????? ????? ??????????? ?????????? ?? ???????????? ????
??????????????????????????????? ????? ??????? ???????????????????????????????????
?????????????????????????????????????????????????????????????????????????????????????????????????????????????????????
? ????????????????????????????????????????????????????????????????????????????????????????
?????? ?????? ????? ???? ???? ????????? ????????????? ???? ????????? ???? ??? ??????? ??????
???????????????????




? ????“An underground source of ???????????????????????? ??? ???????? ??? ????? ??? ??? ????????
??????????????????????????????????????????????????” or may be “???????????????????????????
?????????????????????”????????????????????????????????????? ?????????????????????????????
?????????????????????????????????????????????????????????????????????????????????????????
???????????????????? Specifically, an underground source of drinking water “supplies 
??????????????????????????????for human consumption” or “contains fewer than 10,000 mg/l 
??????????????d solids.” 40 C.F.R. §???????????????
? ???? ????????????????????????????????????????????????????????????????????????????????
??????????????????????? ???????????????????? ???? ???????????????????????????????????????????
???? ?????????? ??????????? ??? ???????????? ??????????? ???????? ?????????? ?????????? ???????????
?????????????????????????????????????????????????????????????????????????????????????????
??????????????????????????????????????????????????????




???? ????????????? ???? ????????? ??? ?????????? ???? ????? ??????? ???????? ???????? ????????????
???????????????? ??????????????????????
? ???? ??????????????????????????????????? ??????????????????????
? ???? ??????????????????????–?????
? ???? ????????????????????? ????????????’? ?????????????? ????????? ??????????
??????? ?????????????????????????????????????
????? OHIO STATE LAW JOURNAL? ???????????
?????????????????????????????????????????????????????????????????????????????
?????? ??????? ???????????? ???????? ???? ?????? “????? ??????? ???????? ??????????
?????? ???????? ??? ???????? ??????????? ?????”? ??? ???????? ?????? ??????




????? ??????? ??? ??????? ?????? ???????????? ???? ?? ??????? ???????? ??????????
?????????????????????????????????????????????????????????????????????????????
many cities had inadequate source protection, and that many had “serious and 
???????????????????????????????????????????????????”?????
????????? ?????????
The CWA is SDWA’s more broadly ??????????????? ?????????????????????
?????? ???????????????? ??? ??????????? ????? ???????????? ???? ??????????????????????
???????? ?????????????? ???????? ?????????? ?????????? ??????????????? ???? ?????
???????????????????????????????????? ????????????????????????????????????????
??????????? ????????????? ????? ????? ?????????? ???? ???????? ?????????? ???????????
?????????? ????? ????????? ????????? ?????????? ????????????? ???????? ??? ???? ????????
?????????????????????????????????????????????????????????????????????????
The statute’s primary? ??????????? ????? ??? ?????????????????????????????????
???????????? ??????? ???????? ??????????? ????????? ?????? ?????????? ????
?????????????????????????????????????????????????????????????????????????????????
???????? ?? ??????????? ??? ???????? ??? ????????? ???? ???????? ?????????? ?????????
????? ??????????? ??????? ?????? ???? ????????????? ??????????? ??????? ????? ????
?????????????????????????????????????????????????????????????????????????????????????????????????????????????????????
? ???? ???????????????????
? ???? ?????? ??? ???? ??????? ?????? ???????? ???? ??????????? ??????????? ????
??????? ??? ????? ?????? ?????????????? ???????????? ???? ????????
????????????????????? ???? ????????? ??????????????????????????????????????????????????
?????????????????????????????????????????????????????????????????????????
? ???? ?????? ??????????????? ??? ????????? ??????? ????? ??????? ????? ?? ?????????????? ???????
????? ????? ????? ??????????? ????????????????? ???? ?????????? ??????????? ???? ????? ???????
?????????????????????????????
? ???? ??????? ??????????????????????????????????????????????????????????????????????
?????? ???? ?????????? ??? ???????? ??? ?????????? ????????? ??? ??????????? ???? ???????????? ??????
????????????????now commonly referred to as, the “Clean Water Act” or “CWA?”???????????
??????????
? ???? ????????????????–??????????????????????????????????????????????????????????????????
????? ???? ?????????????? ??? ????????? ?????????? ????? ?????? ???????? ??? ???? ???????? ???????????
and authority over nonpoint sources to states is “arguably ?????????????????????????????????
??????????????????????????????????????????????????????????????????????????????????????????????
pollution problem to solve”).?
? ???? ??????????????????????????????????????????????????????????????????????????????????
???????????????????????????????????????????????????
? ???? ????? ?????????????????????????????????????????????????????????????????????????
?????????????????????????????????????
?????? DRINKING WATER PROTECTION? ?????
definition of “point source.”???? ?????? ????? ???? ?????????? ??? ?????????????
??????? ???????? ??????????? ????????? ????? ????????? ?????? ??? ??????????
?????????? ?????????? ????????? ??? ???????????????????????? ???????? ??????????????
???????? ??? ???? ?????? ??????????? ????????????????? ???? ??????? ???? ??????
??????????????????????? ????????????????????????????????????????????????????????
??????????????????????
??? ?????????? ???? ???? ????? ???? ?????????? ???????? ???????????? ???
????????????????????????????????????????????????????????????????????????????
??? ??????????? ????? ???????????? ????? ??? ????? ???????? ?????????????? ??????
????????????????????????????????????????????????????????????????????????????????
?????? ???????? ??? ??????? ????? ???????????? ????????? ?????? ???????? ??????
???????????????????????
?????? ???????????? ???????? ???? ???????? ??????????? ?????? ???????? ???????
????????????????????????????????????????????????????????????????????????????????
????? ????? ?????????? ???? ?????????? ???????? ?????? ?????????? ???? ?????????
??????????????????????????????????????????????????????????????????????????????
????????????????????????????????????????????????????????????????????????????
???? ????????? ??????? ??????? ??? ???????? ????????? ?????????????????? ??????????
???? ???? ???????? ??? ????? ???????? ??? ?????????? ????????? ????????? ???????
pollution “best ??????????? ?????????” guides on which states can model 
?????????? ??????????? ?????????? ????????? ?????? ????????? ???????? ?????
????????????????????????????????????????????????????????????????????????????????











? ???? ? ???????????????????????????????
? ????The Clean Water Act’s other major permitting program, section 404, does not 






? ???????? ???????? ???????? ???? ??? ???? ???? ????????? ???????? ???????? ??? ???????? ????
?????????????????????????????????????????? ?????????????????????????????????????????????
???????????????????????????????????????????????????????????????????????????????????????
??? ????? ???????? ?????? ?????? ???????? ??????????? ??????? ??? ?????????? ??????? ??
?????????????????????????????????
? ???? ???????????????????????????–????????????????????????????????????????????????
????? OHIO STATE LAW JOURNAL? ???????????
??????????????????????????????????????????????????????????????????????????
???????????????????????????????????????????????????????????????????????????????
????? ??? ??????????????? ???????? ??????????????? ???????????? ????? ?????????? ????
???????????????????? ????? ??????? ??? ???? ???????????? ?????????? ??????????
????? ??? ????????? ???? ????????? ????? ?????? ????? ?????? ???? ???????? ??????????
???????????? ???? ????????? ??? ????? ???????? ??? ??? ???? ???? ?????? ???????????
??????????????????????????????????????????????????????????????????????????????
???????? ?????????? ???? ?????????????????????????? ??????????? ???? ????? ??? ?????????
???? ????? ??? ???? ??????? ???? ???? ????? ??????? ??? ??????? ???? ?????????????
???????????????????????????????????????????????????????????????????????????
?????? ???????????? ??????????????????? ??? ?????? ??????? ?????????????? ?????????
????? ???????? ?????????????? ??????? ?????? ??????????? ??? ???????? ??????????
?????????? ?????????????? ???????????? ????????????? ???????? ???? ?????????????????
????????????????????????????????????????????????????????????????????????????






? ???? ?????????????????????????????? ????????????????????????????????????????????????
????????????????????????????? ???? ???? ? ????????????????????? ??????????????
? ???? ????????????????????????????????????????????????????????????????????????????????
?????????????????????????????????????????????????????????????????????????????????????????????
??? ??????? ??? ?? ?????? ???????? ??????????? ????????? ????????? ?????? ???????? ??? ??? ?????????
?????????????????? ???????? ??????????? ??????????????????????????? ???????? ????????? ???
?????????????????????????????????????????????????????????–????
? ???? ??? ??? ??????? ???????????????? ??????????? ??????? ??? ????????? ???? ?????????? ?????
????????????? ??????????? ???????? ??? ?????? ??? ????? ????? ??????? ????? ??????? ???????
?????????? ????????????? ??? ??????? ??? ?? ?????????????? ??????????? ??? ????????????
????????????? ?????? ?????????? ?????????? ?????? ??????? ?????? ???? ?????? ??????? ?????




? ???? ????? ?????? ????? ??? ??? ???? ???????????? ????? ???? ????? ???????? ????????? ???
???????????? ?????????? ???? ?????????? ????? ?????????? ???????????? ???????? ????????? ??????????
???????????????????–???????????????????????????????????????????????????????????????????
?????? ??? ?? ??????? ??????????? ????? ???? ??????????? ???? ???? ????? ??? ????????? ???? ????????
??????????????????????
? ???? ????? ??????? ?????? ?? ????? ??? ????????? ????? ????? ???????????? ?????????
????????????????????????????????????????????????????????????????????? ?????????????????
(2015) (characterizing the existing regulatory structure as creating “a ??? ?????? ????????????
??????????? ??? ??????????—???? ??????? ??????????????—??? ?????????? ???????? ??????
pollution,” and observing that “[s]tate? ???? ????????? ??????????? ??? ??????????? ?????????
???????????????????????????????????????????????????????????????????????????????????????????
????????????????????????????????????????????????????????????????????????????????????????????????
????????? ??????? ?????ation in the form of enforceable requirements”); ???? ??????
?????????????????????????????????????????????????????
?????? DRINKING WATER PROTECTION? ?????
?????????????????????????????????????????????????????????????????????
???? ???????? ???? ??????? ?????? ???????????? ???????? ???????? ????????? ?????
???????????? ????????? ????? ????????? ?????? ??????? ??? ?????????????????? ??? ???? ???





?????????? ????? ??? ?????????? ???????? ???????? ?????????? ??????? ???? ??????? ?????
??????????????????????????????????????????????????????????????????????????????????????
??? ???????????? ???? ???? ???? ?????????? ????? ?????? ??????????? ?????? ????? ???? ???
????? ?????????? ???????? ????? ??? ???? ?????????? ???? ???? ?????? ??? ???? ????
??????????????????????????????
?????????? ?????? ???????? ???????? ?????????? ?????? ?????? ????????? ??? ??????





???? ??? ????????? ??????????? ???? ?????????? ?????? ?????????? ????? ???
?????????? ???????????????EPA’s established water affordability threshold? ???
???????????????????????????????????????????????????????????????????????????
???? ???? ?????????? ????? ????????? ??????? ?????????? ???????????
????????????????????????????????????????????????????????????????????????????????
???????????????????????????????????????????????????????????????????????????????
?????????? ??? ????????? ??????? ?????????? ???????? ????? ???????????????
???????????????????????????????????????????????????????????????????
?? ?????? ?? ????? ???????????????? ?????????? ???? ????? ??? ???????????
?????????????????????????? ???????????????????????????????????????????
?? ??? ??????????????????????? ????????????????????????? ???????????????
????????? ????????? ???????? ??? ????? ??????????????? ??? ??????? ????????
?????????????????????????????????????????????????????????????????????????????????????????????????????????????????????
? ???? ??????????????????????????????–????
? ???? ????? ? ??????????????????????????????
? ???? ?????????????????? ????????????????????????????????????????????????????????
???????????????
? ???? ????? ? ??????????????????????????????
? ????????
? ????????????–???????????????????????????????–??????????????
? ???? ??????????????? ??????????? ???? ??? ??? ???????? ???????? ?? ????????? ???????????????
????? ???? ????? ??? ???? ???????? ?????????????? ??????????? “????? ???????? ???? ?????????? ???? ?????
???????????????????????????????????????????????????????????”???
? ???? ???????????????????
????? OHIO STATE LAW JOURNAL? ???????????
??????????????????????????????????????????????????????????????????????????
????????????? ?????? ???????? ????? ????? ???? ????????? ??? ????? ????
??????????????
?? ??? ???? ???? ???????????????? ?? ??????? ??? ????????? ????????? ?????? ????
???????? ??? ????????? ????????? ??? ???????? ???????? ?????????????? ??????
???? ??? ??????????? ???? ???????? ???? ????????? ????? ????????? ??? ????????
??????????????????????????????????????????????
?? ??? ???? ?????????? ???????? ???????????? ??????????? ??????????? ???? ????? ???
Des Moines’ Water? ?????? ?????????? ????? ??? ???? ?????? ??????? ???
?????????????????????????????????????????????????????????????????????
????????? ??????????????????????????????????????
?? ?????????? ??? ??? ???? ???????? ????????? ????? ????? ????? ??? ??????
?????????????? ???? ???????? ??? ??????? ???????? ???????????????? ??? ??? ??
?????????????????????????
?? ?????????????????????? ?????????????????????????????????????????????
????? ???????? ????? ???? ????? ???????? ??? ??? ???????????? ??????????
??????????? ??? ????????????? ?????? ??? ?????????? ??? ???? ??????? ???
??????????????????
?? ??????????????????????????????????? ?????????????????????????????
???????? ??? ?????? ??? ???????? ???? ?????? ?????? ???? ????? ?????????
???????????????????????????????
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of treatment and filtration developed, water utility professionals “consolidate 
?????? ????????? ???? ??????? ??????????? ??? ???? ???????? ??? ????? ??????? ??????
?????????????? ???? ????? ??????? ??? ???????? ?????????????????? ?????????? ??????????
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members of the public “in no position to question the range of treatment methods 
available.” ???? ????????? ???????????????????????????? ??????????? ????????? ??? ?????????
????????????? ?? ?????? ?????? ????? 175 (1997)). Although Beder’s case study focuses on 
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????????????????????????????????????????????????????????????????????????????????????
? ???? ??????????? ?????? ????? ????? ??? ??–??? ???????????? ???? ???????? ?????? ??? ?????
dependency in the context of infrastructure development). This is an example of the “sunk 




“routinely?cite sunk costs as a reason for pursuing a particular course of action.” Korobkin 
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compliance costs raise concerns about the system’s effectiveness at achieving 
????????????????????????????????????????????????????????????????????????????????
?????????????????????????????????????????????????????????????????????????????????
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primarily on water quality. The House Report accompanying the first act provided: “The 
???????? ??? ???? ???????????? ??? ??? ??????? ??????????? ??????? ???????? ???????? ???? ????????????





providing assistance to States with respect to safe drinking water.” ??????????????????????
?????????????????????????????????????????????????????????????????????????????????????????
????? OHIO STATE LAW JOURNAL? ???????????
????????? ?????????? ?????????? ??? ?????? ???? ?????? ???????????? ???? ??????????????
“?????? ?????? ??????? ???? ????? ??????? ????? ??? ??????????? ???? ??????????? ????
personal and domestic uses”; (2) quality: “?????? ?????? ????????? ???? ?????
personal or domestic use must be safe”; and (3) accessibility: “water facilities 
???? ????????? ????? ??? ??? ??????????? ??? ????????? ???????? ??????mination.”????
???????????????????????????????????????????????????????????????????????????????
?????????? ?????????????? ??? ?????? ?????????? ??? ????? ??????????? ?????????????
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????? ?????? ???? ???????? ??? ????????????? ?????? ?????????? ???? ???? ??????
??????????????????? ??? ???? ??????? ???? ????????? ????????????? ?????? ??? ?????
reason to think that the SDWA/CWA’s allocation of costs is nevertheless 
????????????????????????????????????????????????????????????????????????????
????????? ????? ??????????? ???????????? ?? ???????? ??? ????????????? ?????????? ??????
??????????????????????????????????????????????????????????????????????????????????
CWA’s treatment of agricultural water pollution functions as?????????????????
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????????????? ?????????????????????????????????????Smith et al. eds., 2012) (“A heavy 
reliance and emphasis on ‘engineering’ solutions to water problems, such as dam??? ????
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“legalized externality” interacts with the SDWA, which????????? ??????????????
????????????????????????????????????????????
?????? ?????? ??????? ?????????? ??? ???? ???????? ??????? ??? ????? ??????? ?????
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bring an enforcement action against point sources not in compliance with the Act’s 
??????????????????????????????????????????
? ???? ?????????????????????????????????????????????????????????????????????????????
??? ????? ??????1552 (1999) (characterizing the principle as “the central rule of domestic 
environmental regimes the world over”); Jonathan Remy Nash, ???? ????? ????????
Conflict Between Tradable Pollution Allowances and the “Polluter Pays” Principle?? ???
?????? ??????? ??? ????? ????? ???? ??????? ?describing the polluter pays principle as “a 
normative doctrine of environmental law”?that “stems from the fundamental, logical, and 
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? ???? ??? ??????? ??? ????????? ??????????? ????????? ?????????? ????? ??????? ????
???????????????????????????????????????????????????????????????? ?????????????? ????
????? ???? ?? ????? ???????? ???? ????? ????????????? ????????? ??????? ??????????? ?????? ??? ???
?????????????????????????????? ????????????????????????????????? ??????????????????????????
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???????????????????????
? ???? ????????????????–????????????????????
? ???? ??????????????????????????? ?????????????????? ???????????????????????????
??? ????????????????????? ??????????????????????????????????????????????????????????
?????????????????????????????????????????????? ?????????????????????????????? ?????
??????????????? ????? ????????? ???????? ??? ?????? ?????????? ???? ??????????????? ???? ??? ??????
?????? DRINKING WATER PROTECTION? ?????
??? ???? ????? ??? ?????????? ??? ????????????? ???????????? ????????? ???? ????? ??????
????? ???? ??????? ???? ????????? ??? ?????? ????? ???? ???????????? ??????? ???? ?????
?????????????? ?????? ??? ??? ????? ??????? ??? ???????????? ???? ????? ??? ?????????
?????????????
?????????????????????????????????????????
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??????????? ????????????? ???? ??????????? ???????? ??????????? ???? ?????????
??????????? ??? ???????? ?????? ??? ?????? ?????????? ????? ????? ??? ????????????
????????????????????????????
???? ?????????? ???? ???????? ?????? ??? ??? ??????? ?? ?????????? ????? ?????????
?????????? ??? ???????? ???????? ?????? ????? ????????? ???? ????? ?????? ????? ????? ??
???????????????????????????????????????????????????????????????????????????????
???? ??????? ????????? ?????????? ?????? ???? ?????? ?????? ???????????????? ??? ??
??????????????????????????????????????????????????????????????????????????????
?????????? ??? ??????????? ????????? ??? ??? ????????? ??? ????????? ???? ?????? ?????
???????????? ???????? ??? ????????? ?????? ????????? ??? ??? ?????????? ?????????? ???
?????????? ???? ?????? ?????? ??????? ??? ?????????? ?????? ???????? ???????? ??? ??
???????????????
???????????????????????????????????????????????????????????????????????????
?????????????? ?????? ??? ???????????? ???????? ?????? ?????????????? ???? ????????
?????????????????????????????????????????????????????????????????????????????????????????????????????????????????????
??????????? ??? ???? ???????? ????? ??????? ????? ???????????????? ????????????? ???????????? ??????????
???????????????????????????????????????????????????????????????????????????????????????????
(establishing that utilities may not impose charges on a parcel that “exceed[] the reasonable 
?????????????????????????special benefit conferred on that parcel”).?
? ???? ???? ??????????? ????? ?????? ????? ???? ?????????? ??? ?????? ????? ???? ????? ???????







? ???? ??? ???????????????????? ?????????????? ???? ??????? ???????????????????? ???????
????????????????????????????????????????????????????????????????????????????????????
????????? ????????????????????? ??????? ???????????? ??????????????? ??? ???????????????????
?????????????????????????????????????????????????????????
????? OHIO STATE LAW JOURNAL? ???????????
?????????? ??? ??????? ???? ?????? ??? ???? ??????????????????????? ????? ???????? ????
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?????????????????????????????????????????????????????????????????????????????????????????????????????????????????????
?????? ?????? ???? ????????? ??? ???? ???????? ???? ???????? ??? ???? ???? ??? ??? ?????? ??????
?????????????????????????????????????????????????????????????????????????????????????????????
??????????????????
? ???? ???????????? ???????????????? ??? ?????????? ???? ???? ????? ???????? ????? ?????????????
?????? ??????????? ?????? ??? ??????????? ???? ?????? ?????? ???–??? ???? ????????????? ?????
??????????????????????????????????????????????????????????????????????????????????????
? ???? ??? ??????????? ????????? ??? ???????? ???????????? ??? ???? ????? ????? ?????? ???? ???? ????
????? ??????? ??? ????????? ??????? ??????????? ???? ??????? ??? ?????????? ??????? ??
???????????????????????????????? ??????????
? ???? ??? ???????????? ??? ???????? ????????????? ??????????? ??????????? ?????????
???????????????? ??? ???????? ??? ????? ????? ???–??? ???????? ??????????? ?????????? ????
??????????????????????????????????????????????????????????
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??????????????????????????????????????????????????????????????????????
????? OHIO STATE LAW JOURNAL? ???????????
??????????????????????????????????????????????????????????????????????????
???????????? ????????????? ??? ?????????? ???????????? ????? ?? ????????? ????? ??????
???????? ????? ???????? ??????? ?????? ?????????? ??????? ???? ??????? ????? ????
??????????????????????????????????????????????????????????????????????????????????
??? ???? ???? ??????????? ??????? ?? ????????? ????? ?????? ??????? ???? ????? ?????? ???
????????? ?????????? ????????? ?????? ????????? ???? ?????????? ?????????? ???? ??????
?????????????????????????????????????????????
?????? ???? ?? ???? ???????? ??? ?????? ????? ???????? ?????? ???? ??? ??? ???? ?????
????????? ???????? ?????????????????????? ??????????????????????? ??????????????????
??????????????????????????????????????????????????????????????????????????????????
????????????????? ???????????? ????? ??? ?????? ?????? ????????????? ???? ??????? ?????
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???? ?????????????? ??? ???????????? ????? ????????? ?????? ???????? ??????? ???
?????????? ????????? ?????? ???? ?????????????? ??? ????? ??????????? ???? ???????
?????????????????????????????????????????????????????????????????????????????????????????????????????????????????????





? ????This is an application of Guido Calabresi and A. Douglas Melamed’s “rule four.” 










?????? DRINKING WATER PROTECTION? ?????
?????? ???????????? ????? ???????????? ????? ???? ????? ?????????????? ????????????
???? ???? ??????? ??? ???????????????? ????????????? ?????????????????? ?????????
???????????????????????????????????????????????????????????????????????????????
?????? ???????????????? ???? ???????????? ??????? ??? ?????????? ??? ????? ??????????
????????????????????????????????????????????????????????????????????????????????
??? ??????? ?? ???????? ?????????? ?????????? ?????? ????????? ???? ????????????? ????
????????????????????????? ?????????????????????????????????????????????????????
????????????????????? ???????????????????
????????? ??? ????? ???? ??????? ??? ????? ????? ?????????? ???????????????? ??? ?????
?????????? ????? ???????????? ????????? ??????????????????? ???????? ????? ????????




????????????? ???????????????????????? ???????????????????????? ?????????
???? ?????????? ???? ????? ???? ???????????? ?????? ???? ??????? ??????? ???? ??????
??????????????????????????????????????????????????????????????????????????????????
??????? ????? ?????? ????? ??? ????????? ???? ????????? ???????? ??? ??? ????? ?????? ???
??????????? ??????????????????????????????????? ????? ???????????? ??? ????????? ?????
??????????
???? ?????????????? ?????????? ????
?????? ?????????? ??????? ??????? ??????????? ?????? ???? ???? ???????? ?????????
???????? ??? ????? ??????? ??????????????? ????????? ?????????????? ???? ?????????
?????????? ?? ?????? ??? ??????? ???????? ??????? ????????? ????? ??? ?????? ???????????
?????????????? ????????????????????????????????????????????????????????????? ?????
???? ?????? ???????????? ???????? ????????????????? ???????? ???? ?????? ????????????
????????
????????????????????????????????????????????????????????????????????????????




??? ??????????? ??? ???? ???????? ???????? ??? ???? ????? ???????? ???? ????????????
????????? ???? ????? ????? ??????????? ??? ???????? ???????? ??????????????
???????????????Among the industry’s wide???????????????????????????????????????
?????????????????????????????????????????????????????????????????????????????????????????????????????????????????????
? ??????? ?????? ??????? ??? ????? ??????? ???? ????? ???? ??? ??????? ?? ??????????? ??????????
???????????? ????????????????????????????????????????????
? ???? ??? ?????? ???????? ?????? ????????? ??????? ???????? ??????????????
??????????? ???? ???????????? ??? ???????? ???????????????????????????????????????
??????????????????????????????
????? OHIO STATE LAW JOURNAL? ???????????
???????????????????????????????????????????????????????????????????????????????
???????? ???????????? ????????? ?????????????? ?????????????? ??? ???? ???????? ??????
????? ??? ????? ???????????—??? ??? ???? ????? ???????????—??? ???? ?????????? ????? ???
?????????????????????
??????????? ????? ????? ??????????? ???? ??????????? ??? ?????????? ??????
???????????? ???? ???????????????????? ????????? ????? ??????????????? ???? ???????
?????? ??????????? ???????? ???????? ??? ???????????? ????? ??? ?????????? ??? ?????
??????????????????????????????????????????????????????????????????????????
????????????????????????????????????????????????????????????????????????????????
??? ?????? ????????? ?????? ???? ????? ???? ????? ???? ???????? ????????? ?????




?????? ???????? ?????? ???? ???????? ???????? ???? ??????????????? ???????????? ????
?????????? ???????? ???? ????? ??????????????? ???????????? ???? ??????? ??????
??????????????? ????? ??? ????? ??????? ??????????????? ?????????????? ??????
?????????? ????? ??? ??????????? ???????? ??????????? ???????? ??????? ?????? ???????????
??????????????????? ???? ????????? ????????????????????????? ?????????????? ???? ?????
?????? ?????? ???? ????? ???? ????????? ????????????? ???? ????????? ????
???????? ???? ???? ?????????????? ?????????????? ?????????? ??????????????
?????????????????? ????????????????????????????????? ????????? ??????????????
?????? ???????? ?????? ???????? ????? ?????????? ??????? ??? ????? ?????? ??????????
???????????? ???? ???????????? ??? ?????? ??????????? ?????? ????? ????? ?? ????????
???????????????????????????????????????????????????????????????????????????
??????????????? ???? ????? ??? ???? ??????? ???? ????????? ????? ????? ?????????? ?????
???????????????????????????????????????????????????????????????????????????????
????????????????????????????????????????????????????????????????????????????
??? ?????? ?????? ???????? ?????? ???? ???? ?????????? ??? ????? ????????? ???????? ???
?????????????????????????????????????????????????????????????????????????????????????????????????????????????????????
? ???? ???? ?????? ????? ????? ???????????? ?? ?????? ????? ??????? ???????? ??????
???????? ???? ??????? ?????? ????? ???????????? ????? ???? ?????? ???????? ??????
???????????????????????????????????????????????????????????????????????????????????????
??????????????????????????????????????????????????? ???????????????????????
??????? ???? ??????????????????? ??????????? ????? ??? ???? ????????????? ???? ??????? ??? ????
??????????????????????????????????????????????????????????????????????????????????
? ???? ?????????????????????????? ????? ??? ???????????????????????????? ?????????????????????
???????????????????? ???? ????????????? ???????????????????????? ???????? ???? ??????? ????????????
????????????????????????????????????????????????????????????????????????????????????????????
??????????????????????????????????????????????????????????????????????????????????–










????? ????????? ???? ?????? ?????? ??? ???????????? ???????????? ???????? ??????
???????? ?????? ?????????? ???? ???????? ??? ??????? ????? ?????? ???? ????????
????????????????? ???????? ?????? ???????? ???? ???? ???? ???????? ??? ???????? ??????????
???????????????????????????????????????????????????????????????????????????????





???? ?????? ???????????? ????? ???? ??????? ????????? ??????? ??? ???????? ???? ???????
????????????
????????????????????????????????????????????????????????????????????????????
EPA’s limited resources.???? ???????? ???? ???? ??????? ????? ?? ???????? ??? ??????
??????????????????????????????????????????????????????????????????????????????




? ???????? ??300i(a) (giving the EPA authority to enjoin activities “upon receipt of 
???????????? ????? ?? ???????????? ?????? ??? ???????? ??? ??? ??? ??????? ??? ?????? ?? ??????? ??????
??????? ??? ??? ???????????? ??????? ??? ??????????????????????????????? ???????? ??? ?????????
???????stantial endangerment to the health of persons”).?
? ???? ??? ???????????? ???? ?????????????? ???????????????? ????? ?????????? ????? ??????? ??? ?????
??????? ???? ????? ??? ????????? ??????? ?????? ?????????????? ??? ?????? ??????? ???? ??????
???????????????????????????????????????????????????????????????????????????????????????????????
????? ??????—????????? ??????????????????? ???????????—????? ?????????? ?????????? ???
???????????????????????????????????????????????????????????????????????????????????????????
??????? ??? ?????????? ??? ???????????? ???????? ??????????? ???? ???? ????????? ????????? ??? ???? ?????
??????? ????? ????????? ??? ????????? ????? ??????? ???????? ??????????? ?????? ????? ?? ?????? ???
?????????????????????????????? ??????????????????? ? ???????????????????????????




? ???? ????? ??????????? ?? ??????? ??? ??????????????????? ??????????? ??? ??????? ????
????????????? ????? ??? ??? ?????? ??? ????? ????? ???–603 (2016) (explaining that the EPA’s 
??????????????????????????????????????????????????????????????????????????????????????
? ????The EPA’s online docket database shows about five emergency administrative 
??????? ???? ?????? ???? ????? ????????? ??? ???? ?????????? ???? ?????????? ???? ???????????????
???????????? ????????? ???????? ??? ???????? ?????? ????? ??????? ??????????? ????????
???????????????????????????????????????????????????????????????????????????????????
?????????????????????????????????????????????????????????????????????????
????? OHIO STATE LAW JOURNAL? ???????????
????????????????????????????????????????????????????????????????????????????????
??????????????????????????????????????????????????????????????????????????????????
???? ????????????? ??????? ????????? ???? ???????????? ???????????? ?????? ????????
?????????????????????????????????????????????????????????????????????????????????
??????????????????????????????????
?????????????? ???? ??????? ?????????? ???????? ????????????? ?????? ???
???????????????????????????????????????????????????????????????????????????????
??????? ??????????? ??? ?????? ???? ???? ???????? ????? ?? ???????? ??????? ????? ?????
???????? ??? ??????? ???????? ??????????????? ???? ???? ?????? ????? ???????
??????????? ?????????? ??? ???? ????????? ?????????? ??????? ???????? ???? ??????
?????????? ????? ?????????????? ?????? ????????? ?????? ????????? ???? ???????? ????




??? ???????? ??????????? ??? ??? ????????? ??? ????? ?????????????? ??????? ???????? ???
???????????? ??? ????EPA’s resources.???? ???? ???? ??????? ??????? ?????????? ??
??????????????????????????????????????????????????????????????
?????????????????????
????????? ????????????????????????????? ??????????? ??????????? ???????????
?????????????? ?????? ?????????????????? ???? ??????????? ?????? ???????? ????
????? ???????? ????????? ??????????? ?????????????? ??????????? ???????? ???????? ???







??? ?????? ?????? ???? ????? ??????????? ??? ??????? ?? ??????? ??? ???????? ???? ?????? ??????????
???????????????????????????????????????????????????????????????????????????
? ???? ???? ?????? ?????????????????? ???????? ??????? ?????????????? ???? ????? ???? ??????????
?????? ???????????????????????????????? ???????????????????????????????????? ?????????? ???
??????????? ?????? ????????? ??? ?? ????????????? ????? ??????? ????? ???? ????????? ???? ????????
????????????????????????????????????????????????????????????????????????????????????????
????? ???????? ?????? ????? ???????????? ????? ?????? ?????????? ??????????????? ??????? ??? ???






????? ?????? ???????????? ???? ???? ???? ???? ??? ?????? ??? ?????????? ??????????????? ?????? ???
???????????????????????????????????????????????? ?????????
? ???? ??????????????????????????????????????????????????????????
?????? DRINKING WATER PROTECTION? ?????
???? ????? ??? ??? ??????? ???? ???? ????????? ??? ?????????? ???? ????
?????????????????
??????????????????????????????????????????????????????????????????????
?????? ?????????? ?????????? ??????? ???? ?????????? ??? ??????????? ???? ???????????
???? ?????? ?? ??????????? ????????? ????????? ?????? ??? ????????? ?????? ???
???????????????????????????????????????????????????????????????????????????
required that states provide “reasonable assura??????” that target pollution 
??????????? ?????? ??? ???????? Explaining the “reasonable assurance” 
???????????????????????????????????????????????????????????????????????????
??????????
???? ?????????? ??? ???? ???????? ??????????? ???????? ???? ???? ????????? ??? ???
?????? ??????? ???????? ???? ??????????? ?????????? ????? ???? ??????? ?????
??????????????????????????????????????????????????
?
? ?????? ???????? ??????? ????????????? ??????????? ???????????????????????
and nonpoint sources, in EPA’s best professional judgment, determinations o??
reasonable assurance that the TMDL’s [load allocations] will be achieved 
?????? ???????????????? ?????????? ???????? ??? ????????? ???? ?????????? ??????????
?????????????????????????????????????????????????????????????????????????????????????
???????????????????????
???? ???? ???? ???????????? ??? ?????? ??????????? ?????????? ?????????????
?????? ??????????? ?????????????????? ????????????? ??? “it imposed a ‘backstop 
adjustment,’ meaning that it will require greater reductions from point sources 
??????????????????????????????????????????????????????????????????????????????




?????? ???????????????? ??????????????????????????? ?????????????????????? ????????
???????? ????????? ??????? ??????????? ???????????????? ??? ???? ??????????????? ???




? ???? ???Am. Farm Bureau Fed’n v. U.S. Envtl. Prot. Agency, 792 F.3d 281, 29????????




? ???? ???? ??????? ?????? ???????? ??????????? ???? ????? ?????? ?????? ???????
???????????????????????????????????????????????????????????????????????????????????????
???????????????????????????????????????????
? ????Am. Farm Bureau Fed’n???????????????????
? ???? ?????????????????
????? OHIO STATE LAW JOURNAL? ???????????
????? ????????? ??? ???? ?????? ???? ???? ????????????? ?????? ????? ???? ???????????
??????????????????????????????????????????????????????????????????????????????????
????? ????????? ?????????? ??????? ??? ???????????????????????????????????????
charges that these drainage districts illegally “discharge nitrate pollution into 
???coon River” without a NPDES permit.???????? ????? ??????????????????????
????????? ??? ?? ?????? ??????? ???????? ??? ??????????? ????? ??????? ??????????? ???????
????????? ????? ??????? ??? ???????????? ???? ?????? ?????? ???????? ????? ????
??????????? ??? ???? ???????????? ???? ???????????? ???????? ??? ???????? ?????????????
Instead, the drainage system itself, which “artificially lowers the water table 
???????????????????????????????????????????????????????????????????????????
??? ?????? ??????????????? ??? ???????? ???????? ?????????? ?????? ????????? ????
?????????????????????????????e in the unsaturated zone.”????????????????????????
?????? ????????? ????????? ????? ???? ???????? ?????? ??? ?????????? ??????????
????????????? ?????????? ??? ???? ??????????? ???????? ???????? ??????????? ???????
????????? ???????????? ??????? ??? ???? ????????????????????? ????????? ??????????
from farm fields to the Raccoon River, the Clean Water Act’s agricultural 
??????????????????????????????????????????????????????????????????????????????
creates a “discrete conveyance.”?????
??? ??????????????????????????? ?????????????????????????????????????????????
??? ????????????? ?????? ?????????? ???? ???????? ???????? ???? ?????? ?????? ??????????
??????? ???? ????????? ?? ???????? ?????????? ??? ???? ???? ??????? ?????? ??????
??????? ????????? ??? ???????? ??? ????? ??? ???? ?????????? ?????? ??? ????? ??????????
?????????????????????????????????????????????????????????????????????????????????????????????????????????????????????
? ???? ??? ?????????? ???? ??????????? ????? ?????? ?????? ?????????? ?? ??????????
???????????????????????????????????? ??????????????????????????????????????????????
?????????????????????????????????????????????????????????????????????
? ???? ?????? ????? ???????????????????????????????????
? ?????????????????????????????????????????????????????????????? ??????????–???????????????
?????????? ???? ??????–????? ???????? ?????????? ???? ??????–????? ?????????? ???? ??????–?????





???????????????????????????? ??? ???????? ???????????????????????????????????????????
??????????????????????????????????????????????????????????????????????????????????????????
??????????????????????????????????????
? ???? ????????????????????????????? ?????? ????? ??? ??????–????????–????? ???? ????????
??????? ??????????? ??????? ?????????? ?????? ????????? ??? ?? ??????? ????? ??? ???? ????? ?????????
?????? ???? ???? ???????? ????????? ??? ???????????? ?? ????????? ?????? ?????? ????????? ?? ????????
?????????? ???????? ????? ???? ?????????????????? ??? ????????? ????? ??? ???? ??????????? ???????????
????? ????? ????????? ??????????? ???????????? ??????????? ??????? ?????? ??????? ??? ???? ??????? ?????
channelized waters “not related to crop production.” Pac. Coast Fed’n of Fishermen’s 
Ass’ns v. Glaser, No. CIV S???????????????????????????????????????????????????????
??????????????????????Pacific Coast Federation of Fishermen’s Associations?????????????????
????????????????????????????????????????????????????????????????????????????????????????????
?????????????????????? ????? ???????????????????????????????????????????
?????? DRINKING WATER PROTECTION? ?????






subject to the statute’s permitting requirements???? ????????????????????????
farming practices are exempt from the statute’s solid waste open dumping 
?????????????????
A recent case, however, expands RCRA’s reach onto farms. In ??????????
???????????? ???? ???????????? ??? ???? ????????????? ????? ??? ???? ???????? ?? ?????
?????????????????? ???? ???????????????? ??????????????????????????????? ?????
????????????????????????????????????????????????????? ??????????????????????????
??????? ???????????? ?????? ??? ???????? ??? ????? ????????????????? ???? ?????
?????????????????????????????????????????????????????????????????????????????????????????????????????????????????????
? ???? ???????????????????????????????????????? ?????????????????????????????????????????




???????????????????????????????????? ??????????? ??????????????? ????????? ??????????????
??????? ????? ???’?? ??? ???????? ???? ??????? ??? ?????????????? ??? ???? ??????? ???????
???????????????? ???????????????????????????????????????????????????????????????????????
?????????????????????????????????????????????????????????????
? ???? ?????????????????????????????????????????????? ????? ?????????????????????????????




? ???? ??? ??? ??????? ?????????????? ??????? ??????????? ????? ???? ??????????? ??? ??????????




??????????? ????? ??????????? ???? ??????? ???????? ????????????? ???? ??? ???????? ??? ????????
??????????????????????????????????????????????????????????????????????????????????????????????
Hocking Water Ass’n v. E.I. Du Pont de Nemours & Co.?????????????????????????–?????????
????????????????????????????????????????????????????????????????????????????????????
? ????Cmty. Ass’n for Restoration of the Env’t, Inc. v. Cow Palace, LLC, 80 F.??????????
1180, 1225 (E.D. Wash. 2015) (“[N]o reasonable trier of fact, upon reviewing the record 
?????? ?????? ???????? ????? ?efendants’ excessive application of manure onto agricultural 
?????????????????????????????????????????? ??????????????????????????????????????????????????
??????? ???? ???????? ???? ??????????? ??? ??????? ??? ????? ????? ??????? ??? ??????????
?????????????? ??? ???????? ??? ???? ????????????? ???????????? ???? ???????? ??? ??????????
beneficial and useful product, into a discarded material and thus a RCRA solid waste.”), 
??????? ???????????????????????????????????????????????????????????????????????????
????????????????
????? OHIO STATE LAW JOURNAL? ???????????
???????????????????????????????????????????????????????????????????????????????
fields was “discarded” and could thus be characterized as solid waste.????????
?????????????????where manure application exceeded a field’s carrying capacity 
???? ?????????????????? ????????????? ?????????? ??? ???? ??????? ??????????? ??????
??????????The court also held that the Dairy’s manure management practices 
constituted a “substantial and imminent endangerment”? ??? ??????? ??? ????
?????????????????????????????????????????????????????????????????????????????????
???????????????????????????????????????????
???? ??????? ????????? ?? ????? ???? ???? ????? ?????? ?????????? ????
?????????????? ????? ???????? ??? ???????? ??????????????? ????? ?????????????
????????????????????????????????????????????????? ???????????????????????????
????? ?????? ???????????????? ?????????????? ??? ????????? ??????? ???? ??? ???? ???
????????????????????????????????????????????????????????????????????????????????




????????????????related contamination. The statute “does not impose liab??????
???? ???? ????????? ?????? ?????????? ????? ???????????? ??? ?????????????????
pesticides, and excludes the ‘normal application of fertilizer’ from remediation 




? ???????? ??? ?????? ???? ?????? ????? ????????? ???? ?????? ????????? ????????? ??? ????? ????? ????
?????????????????? ??? ?????????????????????? ???? ????????????? ????? ????????????????? ?????
????????????????????????????????????????????????????????????????????????????????–????????–???
???????? ???? ???? ????????? ??? ??? ????? ???????? ?????? ???? ???????? ????? ???? ?????? ????




? ????????????????????????????????????????. Ass’n for Restoration of the Env’t, Inc. v. 
?????????????????????????????????????????? ????? ??????????????
? ???? ??? ??? ???? ????? ??????? ?????????????? ??????????? ???? ??? ??? ??????? ???????? ????? ????
??????????? ???? ???? ?????? ??????? ???????? ??? ???? ?????????? ??? ??e EPA’s prior emergency 
????????????????????????????????????????????????????????????????????????????????????????
?????? ??????????? ??????? ?????? ????????????????????????? ??? ???????????? ??? ?????? ????–????
????????????
? ???? ????? ?????? ????? ??? ??? ???? ?????????? ????????? ????????? ??? ??????? ???????????
??????????????????????????????????????
? ???? ????????????????????????????????????????????????????????????????????????–?????????
??????????????????????? ??????????????????????????????????????? ????? ?????????????????? ????
“normal field application” of fertilizer refers to “the act of putting fertilizer on crops or 
?????????? ???? ????? ???? ????? ???? ????????? ?????????? ??? ?????????? ???????? ??????????? ???
???????????????????????????????????????????????????????????????????????????????????????????????
beneficial to crops” (quoting ??? ????? ???? ???????? ??? ??? ?????????? ???????? ????????? ???
??????????? ????????????????? ????????????????????????????????????????????????????????????





???????? ??????????? ????????? ????? ???????? ?????? ????? ???????? ?????? ????
??????????????????????????????????????????????????????????????????????????????
???????????????????????????????????????????????????????????????????????????????




?????? ????? ?????? ???????????? ????? ???????? ??? ??????????? ????? ?????????? ?????????? ?????
“improperly stor[ing] large amounts of [animal] waste??????????????????????????? ??? ?????????
maintain these waste storage areas” would not be “normal application of fertilizer”).?
? ???? ???? ?????? ??????? ???? ???????????? ??? ??????????? ???? ?????????? ??????????? ???
???????? ?????? ???? ??????? ???????? ?????? ??? ???????? ????? ????? ?? ???????? ???????? ??????
?????????? ???? ?????????? ??? ????? ????????? ??????? ??? ???????? ????????? ???? ????????????
????????????? ????????? ??? ???? ????? ?????????? ?? ?????? ??????? ???? ?????? ??? ???????
???????? ??????????? ??????? ???? ???? ????????????????????????????????????? ?????????????????
??????????????????????????????????????????????????????????????????????????????? ?????????
does not preempt state common law claims. Int’l Paper Co. v. Ouellete, 4?????????????????
?????????????????????????????????????????????????????????????????????????????????????????
?????????????????????????? ???????????????????????????–?????????? ????????? ????? ??????????
?????? ???? ?????????? ??????????? ????????? ??????? ?????? ???????? ??????? ?????? ???????????
??????? ??? ?????? ??? ???????? ????????? ???? ??? ???????? ?????? ?????? ???? ????????? ????? ????? ????




??? ?????? ???????? ????????? ?????????? ???? ??????????????? ????? ?????? ???????? ???????????
?????????????????????????????????????????????????????????????????????????????????????
???????????????????????
? ???? ???????????? ???? ??????????????? ????–???? ???? ??????????????? ???????????????? ???
604 (finding the plaintiff’s allegation that the defend????????????????????????????????????
???????????????????????????????????????????????????????????????????????????????????????????????
??? ?????? ??????? ??? ??????????? ???? ??? ???? ??????????? ???? ???? ??????? ?????? ?????? ?????
?????????????????????????????????????????????????????????????????????????????????????????????
?????????? ???? ????????? ???????? ??? ???? ?????????? ???????? ???????????? ????????????? ???????????
??????????? ???? ???? ??? ?????? ?????? ??????????? ?????? ????? ??? ???????? ????? ????? ????? ???
???????? ?????? ???? ????????? ?????? ?????????? ???????? ?????????? ??? ???? ????? ???????? ??????
????????????????????????????????????????????????????????????? ????? ??????????????????????????
??? ????????????? ???? ?????????????????? ?????? ????? ????? ???? ?????? ??????? ???????????
?????????? ??? ???? ?????????????????????????????????????????????????? ??? ????? ?????? ??????????
???????? ??????????? ??????????????? ?????? ???? ?????????????????? ?????? ????? ????? ????
?????????????????????????????????????????????????????????????????????????????????????????????
??? ???? ????? ???????? ???????? ??????? ????? ????????????? ?????? ????? ?????? ?????????? ?????
????????? ?????????? ??? ?????? ??????? ???????? ????? ?????? ????? ??? ??????????? ??? ????????? ?????
??????????????????????????????????????????????????????????????. 2010) (“[P]laintiffs????????????
??????? ??? ???????? ?????? ????? ?????? ???? ?????? ???????? ??? ?????? ??? ???? ???? ???? ?????? ???
????? OHIO STATE LAW JOURNAL? ???????????
?????????????????????? ????????????????????????????? ?????? ?? ???????????????
????????? ?????? ?????????? ????????? ????????????? ?????????? ???? ???????? ??????
?????? ????????? ??? ?????????? ???? ????????? ??? ???? ?????????? ????????????? ????
??????????? ??? ???? ????? ???????? ????? ????????? ???? ????? ????????? ??? ????????
“knowing it had great potential to run off ??? ????? ????? ???? ????? ??????? ???
??????? ?????????? ???? ??????? ??? ?????? ????? ?????? ?????? ?????????? ????? ????
plaintiffs draw their raw water” and asserted causes of action for trespass, 
??????? ?????????? ???? ??????????????? ???? ???????? ???????? ???? ????? ???? ?????
million, to cover plaintiffs’ costs to test for, monitor, and treat atrazine in their 
??????????????????
???? ?????????? ??????????? ??? ?????? ?????? ??? ?????? ?????????????? ????????????
???????? ????????????? ?????? ?????????????? ?????????? ????????????? ??? ?????????????
????? ????????? ???????????? ??????? ?????? ??????????? ?????????? ?????????????? ?????
???? ?????? ??????????????????????????????????????????? ???????????? ??????????????
??????? ???? ????????? ???????????? ????????? ?? ????????? ???????? ??? ?????????
where the farm was in operation prior to the initiation of the plaintiff’s 
????????????????????????????????????????????????????????????????????????????????
??? ???? ???????? ??? ???????????? ???????? ????????????? ??? ?????? ??????? ????? ?????
???????????????????????????????????????????????????????????????????????????????
???????? ???????????? ?? ?????? ??????? ??? ????????? ??????? ????????? ??? ???? ??
?????????????????????
?????????????????????????????????????????????????????????????????????????????????????????????????????????????????????
provide finished, potable water to the public.”). While this Article was being finalized for 
??????? ???? ????? ???????? ?????? ??????? ??? ???????? ?????????? ???? ?????????? ??????????





????????–????????????????????????????????????????????t and authorizing attorney’s fees for 
?????? ?????????? ???? ????? ?????? ?????? ???–??? ???? ????????????? ????? ???????????? ????
????????????????????????????????????
? ???? ???????? ??? ???? ???????????? ??? ?????? ??????????? ????? ???????? ?? ??????? ?????????? ????
????????????????????????????????????????????????????????????????????????????????–????
? ???? ????????????????????????????????????
? ???? ??? ???????? ??? ????????? ???????????? ???? ????????????????? ????????? ????? ???
???????????????????????????????????????? ?????? ??????? ??????????–???????????
? ?????????????–????
? ???????? ????? ?? ????????? ?????? ??? ????? ????????? ??? ???????? ????????? ?????? ????????? ??
?????????? ???????????????????? ?????????? ????????? ????????????????? ????????????????????
???????? ???????????????????????????????????????????????????????????????????????????? ???
???????????????????????????????????????????????????????????????–????????????????????
???????? ??? ???????? ????? ??????? ??????? ????? ???? ?????????????????????? ????????
??????????????–????????????????????????????????????????????????????????????????????????????
?????????????????????? ????????? ????? ???????????????????????????????????????????????????????
?????????????????????????????aff’d?????????App’x 518 (7th Cir. 2013) (mem.).?





??????????????????????????????????????? ?????????????????? ??????????????????? ???
?????????????? ?????? ?????????? ???? ????? ??? ????????? ?? ?????????? ??? ?????? ???
??????????? ?????? ????? ???????? ???????????? ???? ?????????? ??? ????? ??? ?????? ???
???????????? ?????? ???? ????? ????? ???? ??????????? ???????? ??????????? ??????????
?????? ???? ???????? ?????? ?????????? ????? ????? ???????????? ???? ????????
??????????????? ?????? ?????????? ???? ??? ?? ????????? ??? ??????? ???????? ????????
??????????????????????????????????????????????????????????????????????????????
????????????????????? ???????? ?????????????? ??? ?????????????????????????? ??????




????? ??????? ???????? ???? ????? ???????? ???? ????? ?????????????? ???????????
????????? ????????? ?????????? ??? ????????????? ????? ??? ?????? ?????? ???????? ????
??????? ????????? ????? ?????? ??????? ????? ????????? ?????????? ??? ???????????
????????????
???? ??????????? ??? ??? ?????? ???????????? ?? ?????????????? ????????? ??? ????
????????? ?????????? ??? ????? ?????? ??????? ???? ????? ?????? ??????????? ???
???????????? ?????? ??? ??????? ????? ??? ??????????? ???? ???????? ??????????? ??? ???
???????????? ???????? ??? ??? ?? ????????? ????? ?????? ???????? ??????? ????????????
???????????? ??????? ????? ?????????? ??? ?? ???????????? ??? ??????????????? ??? ??
?????? ??? ?????? ???? ??? ?????????? ??? ????????? ????????????? ?????????? ?????????
??????????????????????????????? ??????????????????????????????????????????????????
????? ?????????? ??? ???? ????? ?????? ?? ?????? ???????? ???????? ??? ????? ?????
????????????????????????????????????????????????????????????????????????????
????????????? ??????? ??? ???????? ???? ?????????? ???? ??????????? ???????????????? ???










? ???? ?????????? ????? ???????????????????????????????????
? ???? ??? ?????? ?????? ???–??? ???? ????????????? ????? ???????????? ???? ??????????? ???
????????? ?????? ???? ??????????????? ??? ???????? ????? ???????? ????? ??????? ???????? ????? ??????
?????????????????????????????????????????????????????????
????? OHIO STATE LAW JOURNAL? ???????????
???? ????? ??????????? ??????????? ??? ????? ??????? ???? ?????? ??? ?????? ??????
???????????????????????????????????????????????????????????????????????????????????
?????????? ??? ?????? ?????????? ????? ??????????? ????? ??????????? ??? ??????? ???
??????????? ?????????? ???? ???????????? ?????????? ??????? ?????????? ?????????? ??? ?????
??????????????????????????????????????????????????????????????????????????????????
???????????????????????????????????????????????
??????? ???? ?????????? ???????? ???? ???????????? ???? ???? ???? ????? ?????
??????????????????????????????????????????????????????????????????????????????????
?????? ?????? ?????????? ??? ??????? ??? ??????? ??????? ?????? ????????? ?????????
???????????????????????????????????????????????????????????????????????????????????
?????????????????????????????????????????????????????????????????????????????
??? ???????????? ?????????? ???? ????????? ???? ????????? ?????????? ?????????????
???????? ???? ???? ????? ??? ???? ?????? ??? ?? ???????? ????? ??????????? ??????? ??
?????????????????????????????????????????????????????????????????????????????
???????? ??? ???? ???????????? ???????? ???? ?????????? ??? ?????? ?????????? ????? ???
??????????
?????????????????




?????? ?????????? ????? ???????????????? ????????? ??????????? ???????????????
???? ???????????? ????? ??? ?? ?????? ??? ?? ???????? ?????? ????????? ??? ??????
???????????????????????????????????????????????????????????????????????????
???????????????????????????????????????????????????????????????????????????????????
??? ????? ??? ?????? ???? ??? ??????? ???????????? ??????? ?? ??????? ??????????? ????
?????????????????????????????????????????????????????????????????????????????????????????????????????????????????????
? ???? ??? ?????? ?????? ???–??? ???? ????????????? ????? ??????????????? ????? ?????? ????????
??????????????????????????????????????????????????????????????????????????????????
? ???? ??????? ?????? ????? ????????????????????????????????????????????????????????????????
???????????????????????? ?????????????????????????????????????????????????????????????????
????????????????????????????? ?????????? ?? ????? ??? ???????????????????????????????? ???? ??????
?????????–??????????????????????????????????????????????????????????????????????????????????
????? ??? ???????? ???? ????? ????? ???? ????? ????? in a dispute over New York City’s 
???????????????????? ????????? ????????????? ????????? ????? ?????????? ???????? ?????????????
??????????????????????????????????????????????????????????????????????????????????????????
?????? ??????? ????? ???????? ???????? ???? ???? ????? ????? ??????????? ??? ??????????????
??????????? ???? ??????? ??? ????? ?????? ????????? ????? ???? ?????? ??????????? ??? ??????? ???
????????????????????????
? ???? ??????? ???????? ??????’?? ???????????? ???????? ???? ???? ?????? ?????? ???
???–????????????????????????????????
? ???? ????? ???? ?????????? ?????? ????????? ??????????? ???? ??????? ??? ???? ????????
?????????? ???????????? ????? ?????? ??????? ?????? ????? ??? ??? ????? ?????? ??? ??????????????????
?????????????????? ????????????????????????? ??? ??????? ??? ???? ??????? ???????????? ????
???????????????????????????????????????????????????????????????????????????????????????
?????? DRINKING WATER PROTECTION? ?????
?????????????????????????????????????????????????????????????????????????????????
?????????????
???? call for reform here thus draws on architect Hillary Brown’s 
characterization of “next generation infrastructure”: “[w]hereas the legacy of 
??????????????? ??????????????? ??? ???? ??? ????????????? ??????????????? ??????? ????
‘non?reimbursed,’ or one?????????????????????????????????????????????????????
???? ????????????????? ???????????? ?????????? ??????????????? ??? ????????
???????????????????????? ?????? ?????????? ??? ???? ???????????????? ?????????? ????????
?????????? ???????????????????????????????????????????????????????”?????
??? ???? ????????? ?????? ?????????? ????? ?????? ??????????? ???? ????????? ???
infrastructure investment by focusing on “soft?path” water systems that 
“capture, store, treat, and re?utilize stormwater runoff at or near the site of use” 
????“???????????? ??????????????????????????????????????????? ????????????????
?????? ?????? ??????? ?????????? ??????? ?????????? ???? ???????????
(‘bioremediate’) impurities, filtering and a????????? ?????? ????????????????????
such as phosphates and nitrogen.”???? ????????????????????????????????????????
??????????????????????????? ?????????????? ??? ??????????? ????? ??? ???????????????
???????????????????????????????????????????????????????????????????????????????????
?????? ???????? ????? ???????? ????? ?????? ????????? ?????? ???? ????????? ??????
????????? ?????????? ?????? ??????????? ??????? ???????? ?????????? ???? ?????????????
???????????????
????????????????????????????????????????????
Here, this Article joins the call for a rollback of the Clean Water Act’s 
????????????? ??????????????? ???????????? ??? ???? ?????? ??????? ???????? ??????
?????? ???????????? ??????? ??? ?????? ?????????? ???? ??? ????????????? ?????????
???????????? ???? ???????????? ??? ??? ??????????? ??? ??? ??????? ???? ??????????? ???
??????????????????????????? ????????????????????????????????????????????????? ??????
????? ????????? ?????? ?????????????? ?????? ??? ??????????? ??????? ?????? ???? ??????
????????? ???????? ??????????? ????? ??????????? ???? ??????????? ???????? ?????????
?????????????????????????????????????????????????????????????????????????????????????????????????????????????????????
??????????????????????????????????????????????????????????????????????????????????????
????????????????????????????????? ????????–??? ???????? ?????????? ??? ?????????????? ??????
?????? ??????????????????????????? ????? ??? ??????? ??? ???? ??????? ??????????? ????????
????????????????????? ???? ????? ?????? ????? ??? ?? ????????????? ??????? ??? ??????????? ????
?????????????????????? ????????????????????????
? ???? ??????? ??????? ????? ??????????? ???????????????? ??????????? ???? ?????
?????????????????? ??????????????????????????????????????????????????????????????????
principle: (1) “colocation,” for instance, colocating multiple utilities in a single ditch to 





????? OHIO STATE LAW JOURNAL? ???????????
???????????????????????????????????????????????????? ?????????????? ???? ???????????
???????????????????????????????????????
????????? ????? ?????????? ?????????? ??????????? ????????? ?????? ????? ????
?????????????????????????????????????????????????????? ??????????????????????
?????????????????????????????????????????????????????????????????????????????
????????????????????????????????? ???? ???????????? ?????? ????? ?????? ??????????
????????? ???? ???????????? ???????????????? ????????????????? ??? ?????? ??? ????
?????? ???????? ???? ?????? ???? ???????????? ???????? ????? ???? ???? ???? ??????
??????????????????????????????????????????????????????????????????????????????
????????????????????????????????????????????????????????????????????????????
?????? ??? ????????? ???????? ????? ??? ?????? ????? ?????? ????????? ??????????? ????
?????????? ??? ??????????????? ???????????? ???? ?????????? ??? ???????? ???????? ???
????? ????? ??? ???? ???????? ????? ????? ??? ?????? ???? ??? ??????????? ???????? ?????
??????? ???????? ???? ???????? ????? ??? ????????? ????????????? ???? ??????
?????????????? ????????? ???? ????? ?????????? ??????? ??? ??????????? ???????????
????? ???????????????? ???????? ?????????????? ???????? ???????? ???? ??????
???????????????????????????????????????????????????????????????????gency’s 
???????????????????????????????????????These conditions would rely on EPA’s 
?????????? ??? ?????? ???????? ??????? ????? ???????????? ?????????????????????????
?????????????????????????????????????????????????????????
?????????????????????????????????????????????????????????????????????????????????????????????????????????????????????





????? ??? ??? ????? ???? ??–??? ??????? ???????????? ???????? ???? ???????? ??????????? ???? ????
?????????????????????????????????
? ???? ??????????????????????? ????? ???????????????????? ??????????–??? ??????????? ??????
???????????? ???? ???????? ???????? ?????? ??? ????? ??? ????????? ??????????? ??? ?????????
???????????????????????
? ???? ???????????????????????????????????????????????????????????????????????????????
??? ??????????? ???????? ??? ???? ??????????????? ??????? ??? ????? ????? ????? ???–??? ???????
(“General permits are a way of reducing the fixed costs of permitting by making those 
?????? ????? ???????????? ???????? ???????????? ????????? ???? ??????????? ???????????? ???????????
standards.”).?
? ???? ??? ???????????????–???and accompanying text (describing EPA’s existing work 
??????????????????????????????????????
? ???? ????????????????????????????????????????????????????????????????????????????????????
?????????????????????? ?????????????? ??????????????? ??????? ?????????????????????????????





?????????????? ????? ??? ?????? ??????? ??? ????? ??? ??????? ???????????? ???????? ?????? ???
??????????? ??????? ??? ?????????????? ?????? ???????? ??? ???? ????????? ???? ?????? ??? ??????
???????? ??? ????? ??? ????? ???? ??????? ???????? ???? ???? ???????? ??? ??????????? ?????? ????
???????? ????? ????? ?????? ??? ??? ?????? ????? ???????? ??? ????????????????? ??? ???? ???????????
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??????????????????? ?????????????????????????????????????????????????????????
near future. Current fights over the scope of EPA’s CWA jurisdiction suggest 
??????????????????????????????????????????????gency’??????????????????????????
with regard to agriculture. EPA’s efforts to redefine “waters of the United 
States” (those waters subject to CWA regulation) have led to numerous 
congressional hearings and several proposed bills to contract EPA’s 
?????????????? ????????? ???? ?????????? ??????? ??????? ?? ????? ??? ???????
??????????????????????????????????????????????????????????????????????????????????
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??????????????????????????????????????????????????????????????????????????????????
????????????????????? ?????????????? ??? ???????????????????????????? ??? ????
?????????, which would require eliminating the CWA’s express carve out for 
????????????? ??????????? ???????? ???? ??????? ??? ??????????????? ??? ?? ????????? ????
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???? ?????????? ???????????? ????????????? ??????? ??????????? ?????????????? ??????
????????? ???? ????????????? ??? ??????? ?????? ???????? ????????? ???? ???????????
??????????????????????????????????????????????????????????????????????????
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????????????????????????????????????????????????????????????????????????????????
????????? ??? ???? ??????????? ???????? ?????????? ??? ????? ??????? ???? ?????????? ????
???????????????????????????????????????????????????????????????????????????
???? ?????????? ???? ?????? ??? ??????????? ??? ???????????? ???? ???? ????? ??? ??????
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?????? DRINKING WATER PROTECTION? ?????
???????????????????????
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???????? ???????? ?????????????????????? ???????? ???????????????? ?????????? ?????
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?????????? ????? ?????????? ????????????? ????????? ??????????? ???????? ???
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?????????????????????????????????????????????????????????????????
????????????????????????????????????????????
?????????????????? ??? ????????????? ???????? ??? ????? ?????????? ???
??????????? ????? ????????????? ?????????????? ???? ????? ????? ?? ???????? ??? ????
????? ???????? ???????? ????? ?????????????? ????? ??????????? ??? ????? ????????? ????
????? ?? ???????? ????? ??? ???? ???????? ????? ??????? ?????? ???? ?????? ????? ????? ????
??????? ??????? ???? ?????? ??????????????? ?????? ?????? ???? ????? ????? ????
???????????? ???????? ??? ?????????? ?????????? ??? ??????????? ????? ??????
“sodbuster” and “swampbuster” programs designed to limit farming on 
“highly erodible ????” and to prevent future conversion of wetlands for farm 
?????????????????????????????????????????????????????????????????????????????????????????????????????????????????????
? ???? ????????? ?????????? ??????????????????????????????????????????????? ???
????????? ????????????????????????
? ???????? ??? ??? ???? ???????? ????? ????????? ???? ??????????? ?????????? ??????????? ?????????
??????????????????????????????????????????????????????????????????????????????????
? ???? ????????????????????????????????????????????????????????????????????????? ?????





anywhere from several hundred million to several billion dollars’ worth of benefits over 
??????????????
? ???? ??? ?????????? ????????????? ????????? –? ??? ?????????? ???’?? ??????? ??? ??????
??????????????????????????????????????????????????????????????? ???????????????????????
???????
????? OHIO STATE LAW JOURNAL? ???????????
??????????? ????????????????? ??? ?????? ????????????????? ????????????? ?????




“soil conservation plan” for sodbuster compliance, ????????????? ?????????? ???
?????????????? ?? ????? ????????? ?????? ???? ?????????? ?????? ???? ???????
?????????????????????????????????????????????????????????????????????????????
????????????????????????????????????????????????????????????????????????????????
??????? ???????? ????? ?? ???????????????? ????????????????????? ?????????????
and must maintain “good agricultural and environmental condition???,” which 
???? ?????????? ?????????????? ??????????? ???????? ?????????? ????? ??????
?????????????? ?????? ????????? ?????????????? ???? ????????????? ??? ??????????
???????????? ??????????? ????????? ????????????? ???? ??????? ?????? ??? ???????????
???????? ??????????? ?????????? ?????? ???????????? ?????? ?????? ???????????
strategies, are partly responsible for the EU’s achievement of ammonia 
???????????????????????
?????????? ????????? ????????????????? ????????????? ?????? ???????? ?????????
?????? ????????? ????? ????????????????? ???????? ??????????? ???????????? ??????? ????
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? ???? ??????????????????????????????
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??? ???? ??????????? ???????? ????????? ?????????? ???? ??????????????? ?? ?????
??????????????????????????????????????????? ???????? ???????????????????????
??????? ???? ?????? ????????? ????? ???????????? ?????????? ???? ??????????? ?????
?????????????????????????????????????????????????????????????????????
????? ????????? ?????? ??? ???? ??????????? ????????????????? ??? “?????? ???
???????? ???? ???????? ???????? ???????? ??? ?????????? ?? ?????????? ???????? ????????
???? ?????????? ?????????? ?????????? ????????? ????? ??? ?????????? ??????????????
???????????????????????????????????????????????????????,” and, importantly for 
this discussion, “improvement of water quality.”???? ??????? ????? ????????????
???????? ??? ?????????? ?????????? ??? ???????? ???? ???? ?????? ???????? ??????????
??????????????? ???????? ??? ????????? ??? ?? ??????? ????????? ??? ???????? ?????
????????????????????????????????????????????????????????
Under the existing Conservation Stewardship Program, the USDA’s 
???????? ?????????? ????????????? ???????? ?????? ????????? ??? ???????? ????
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nutrient cycling that supports crop production.” ?????????????????
? ???? ???? ?????? ??????? ??? ?????? ???????? ????????? ??? ?? ?????????? ????? ???? ?????????
????? ????????????????? ???????????????????? ??????????????????????? ?????????????? ?????
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???????????????????????????????????????????????????????????????????????????????
???????????????????????????????????????????? ?????? ???????????????????????????
watersheds. The scope of the program’s reach is, however, extremely limited 
??? ???? ???????????? ???? ??????????????? ???? ????????????? ???????? ???? ???? ??????
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? ???? ???????????? ???????????? ???????? –? ???????? ???? ????????????? ????? ???’??
???????????????????????????????????????????????????????????????????????????????????????????
?????????????????????????????????????????????????????
? ???? ??? ????????????? ?????? ???????????? ????????? ????? ???’?? ????????
??????????????????????????????????????????????????????????????????????????????????????????
??????????????LVB2] (“The 2008 Farm Bill provided $73 million for fiscal year 2009, 
???????????????????????????????????????????????????????????????????????????????????????????????
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?????????????????????????????????????
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????? ??? ????????? ????????? ???????? ???? ????????????? ??? ?????????? ?? ?????? ???
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??????????????????????????????
????? ??? ???? ?????? ??????? ??????????????? ?????????? ??????????????????????????
????? ?????????? ??? ????????? ???? ??????? ?????? ??????????????? ????? ??? ???? ??????
??????? ?????????????? ??????????? ????????? ????????? ??????? ????????? ??? ???????
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?????? ??????????????? ???? ???? ???? ????? ???? ?????????? ???????? ???? ?????? ??????
???????????? ??? ?????? ?? ???????? ????????????? ??????? ????? ????? ????? ??? ??????
?????????????????????????? ?????? ????? ?????????????????
?? ???? ?????? ????????? ??? ?????? ????????? ????? ??????????? ???? ?????? ???
?????????????????????????????????Cologne Water Quality Control Act, the state’s 
???????? ??? ????????????????????? ????? ??? ?? ????????????? ????????? ??? ?????????
??????? ?????????????? ??? ????? ??? ????????????? ??? ????????? ??????? ??????????
engage in “self?determined cooperation” while at Tiers 2 and 3, polluters are 
??????????????????????????????????????????????????????????????????????????????????
??????????? ???????? ?????? ????? ????????? ???? ??? ???? ????? ???????? ??????? ??????
???????? ????? ????? ?????? ???????? ???? ???? ?????? ????????? ????? ????? ???????
?????????????????????????
?????????????????????????????????????????????????????????????????????????????????????????????????????????????????????
? ???? ????????? ? ??????????????????????????????????????????????????????????????????????
???????? ????? ??????? ????? ??????? ?????????? ????????? ????? ????? ??????? ??? ??????????
?????????????????? ?????????????????????????????????????
? ???? ????????????????????35 (“[T]he????????????????????????????????????????????????????
?????????????????????????????????????????????????????????.”).?
? ????As the NRDC has noted, “[t]he argument that source water protection is beyond a 
utility’s control is simply not valid; water utilities can ???????????????????????????????????????
water supply through both political and legal means,” including pushing for federal and 
?????? ???????????? ??? ????? ???????????? ??? ?????? ???? ???????? ???? ???????? ???? ?????? ??????????
???????????????????????????????????????
? ???? ?????????????????–??????????????????????????








???????? ??????? ????? ??????????? ???????? ?????? ???????? ??????? ??? ???? ??????? ?????????? ???
?????? ??????????????? ??????????????????????????????????????????????????????????????????? ???
????? OHIO STATE LAW JOURNAL? ???????????
In Kentucky, the Agriculture Water Quality Act “requires farmers with 10 
?????????????????????????????????????????????????????????????????????????????
?????? ??????????? ??????????? ??? ?????? ??????????? ??????????? ??? ????????
pollution.”????????????????????????????????????????????????????????????????????
?????????????? ???????????? ??? ????????????? ??????????????????????????? ??? ??????
????????? ??????????? ????? ?????? ???????? ?????????????? ???? ???????? ?????
provides for enforcement, however, where a farmer “receive[d] written 
????????????????????????????????????????????????????????????????????????????????
???????????? ???????????????????????????? ???? ??? ????????? ?????????? ????????????
???? ????????????????????????????????????????????? ?????? ??????????? ?????? ??????????







???? ??????? ?????????? ??????????? ????? ?????????????? ?????? ??????? ???? ???????????????
Quality Control Boards in California’s main agricultural regions replaced those complete 
?????????????????????????????????????????????????????????????????????????????????????????
??????????? ?????? ?????? ?????? ???????? ????? ???’?? ?????? ???????? ???????? ?????
???????????????????????????????????????????????????????????????????????????




??? ?????? ????????? ??????? ????? ?????? ??????????? ?????????????? ???? ?????????? ???? ????????
Coast Region updated its agricultural order, requiring that “[d]ischargers??????????????????
???????????????????????????????????????????????????????????????????????????????????????
??? ????????? ??????????? ???????????????????? ???????????? ??? ?????????????????? ??? ????????????
control discharges, meet water quality standards and achieve compliance with this Order.” 
????????????????????????????’?? ????????????????????????????????????????????
?????? ??????????? ????????? ????? ????????? ???????????????? ???????????????
???????????????????????????????????????????????????????????????????????????????????????
????????????????????????????????????????????????????????????????????????????????????????
?????????????? ???????? ?????? ????? ?????? ???? ???????? ????????? ????????????? ??????????????
????????? ???? ?????? ??? ???? ??????????? ?????? ?????? ?????????? ???????? ??????? ??????
????????? ???????? ???? ??????????????????????????????????????? ???????? ?????????????????
???????? ????? ???? ?????????????????? ????? ???? ??? ?–?? ?????? ??????? ???? ???? ???? ???????
??????????????????????????????????????????????????????????????????????????????????????????
judge recently ruled that the revised order “lacks sufficient measures to meet the?????????????
??????????????ives.” ?????????????????????????????????????????????????????????????????????????
??????????????????????’?? ????? ???????????????????? ?????????????????????????
??????? ???????? ???? ??????? ??? ??????? ???????? ?????? ???? ???????
??????????????????????????????????????????????????????????????????????????????????????
????????????????????????????????????????????????????????????????
? ???? ????????? ? ????????????????????????????
? ???? ??? ?????????? ????????????????????????????????????
? ?????????????????????????
?????? DRINKING WATER PROTECTION? ?????
??????????? ?????? ?????????? ????????????? ?????? ????? ??????? ??? ??????? ??
??????????????????????????????????????????????????????????????????????????????
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to act now, and protect drinking water sources for generations to come.”????
?????????????????? ????????? ?? ???????? ??? ?????????? ???????????????? ?????? ????
???????????????????????????????????????????????????????????????????????????????
???????????? ?????????? ??????????? ?????????? ??????? ????? ????? ??? ??????? ??????
???????? ???????? ???? ????????? ?????? ??????????? ????????????? ??? ????????
??????????????
??? ??????????
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?????????????????????????????????????????????????????????????????????????????????????????????????????????????????????
? ???? ???? ?? ?? ?????????????? ????? ???????? ???? ?????? ???? ??????? ??????? ?????????
????????????????????–????????????????????????????????????????????????????????????????????
????????????????? ?????????????????? ?????????? ???????? ???????? ???????? ??? ?????? ????
??????????????????????????????????????
? ???? ??????? ??? ?????? ??? ????????????? ????????? ?????? ???????? ??????????? ????????????
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?????????????????????????????????????????????????????????????????????????????????
???????????????? ????????????????????????????????????????? ???? ?????????????????
line cleanup. As engineer George W. Fuller said in 1907, “a pure water is 
better than a purified water.”?????
??????????????????????????????????????????????????????????????????????????
?????????????? ????????? ??? ?????????? ???? ?????? ??? ???????? ???????????? ???
???????? ?????? ??????? ?????? ?? ???????? ???????? ??????? ??? ??? ?????? ??????? ????
?????????? ????????? ???????????????? ???????? ???????? ???????????? ????
????????????????????????????????????????????????????????????????????????????????
????????? ????? ??? ???? ????? ???????? ??? ?? ????????? ????????? ???? ?????????????
?????????????????? ????? ???????????????? ????? ????????????? ???? ????????????????
??????????????????????????????????????????????????????????????????????????????
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